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Presidential War Power at the Age of
Transnational Terrorism:
Bush, Obama, and the War Powers Resolution in 1973

Haruya ANAMI

Although the Constitution of the United States of America divides the war
powers of the United States between Congress and the President, the former
as the declarer and the latter as the Commander-in-Chief, the power to make
war has shifted toward the President, with the formal declarations of wars by
Congress have issued only five times historically, with the last one to declare
WWII in 1941.

The United States of America have involved in, or made by itself, wars
without formal declarations since the beginning of the Cold War, as justified
by the need for a quick response, congressional blank check resolutions, the
United Nations authorizations, and the presidential power as the Commander-
in-Chief, among others. Congress passed the War Powers Resolution (WPR)
in 1973 as a response to the overstretch of the presidential war power that
was highlighted by the failure in the Vietham War. The WPR has been
emasculated, however, as the cases of use of force abroad in the following
years were justified as rescue missions, and as such Presidents as Ronald
Reagan, George H.W. Bush and Bill Clinton deemed the law as
unconstitutional. In the Post-Cold War period (the 1990s), the presidential
power to use force was justified in terms of humanitarian intervention,
peacekeeping concepts.

The immediate response to the terrorist attacks in September 11th 2001
and the following War in Afghanistan hardly raised the issue of the
presidential war power because of the extraordinariness of the event.
Congress authorized President George W. Bush to launch retaliation in any
forms without limits in nature, scope or duration. Both chambers passed the
resolution almost unanimously, with one dissenting vote in the House of
Representatives by Rep. Barbara Lee.

The War in Iraq in 2003 was controversial as some influential senators and
representatives questioned the relations between Iraq and presidentially-
declared worldwide War on Terrorism, the alleged possibility of Iraqi
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possession of weapon of mass destruction, the validity of preemptive actions
and attacks, also known as the Bush Doctrine, the President’s unilateral
inclination in foreign policy, the lack of support by allied nations and
authorization by the United Nations, among others. The resolution to
authorize the use of force in Iraq was passed, however, after a few attempts
to add amendments to limit presidential prerogatives, call for diplomatic
solution or limit funding failed. The Republican legislators were almost
unanimously in favor, but the Democrats were divided into yeas and nays:
the controversy over the War in Iraq screwed up the Democratic Party, and
those Democrats, including Senator Hillary Clinton, who cast the votes in
support of the resolution were termed “liberal hawks”.

In 2008, an independent bipartisan commission which consisted of former
policymakers and foreign policy experts, headed by two former Secretaries
of State James Baker and Warren Christopher, the National War Powers
Commission, also known as the Baker-Christopher Commission was formed
and asked to revise the issues entailed in war powers in the light of new
reality. The commission called for a repeal of the WPR and recommended
the War Powers Consultation Act for replacement: according to the draft, the
consultation group that would consist of congressional leaders would be
formed and President would be obliged to consult with the group prior to the
decision to resort to military force. Although the commission’s
recommendation aimed at equal participation of the President and Congress
in decision making process to use force, it obviously reconfirmed the trends
to presidential predominance over recent war decisions in that proposed
congressional consultation group would consist of only 20 out of 535 federal
legislators. Democratic Presidential Candidate Barack Obama was favorable
with the proposal in the final report of the commission.

President Obama shifted the priority from the Iraqi War to the Afghanistan-
Pakistan border conflict along with the resurgence of the Taliban force.
President Obama did not seek another authorization from Congress because
he considered that the congressional resolution to retaliate in Afghanistan in
2001 was still in effect.

As a response to the civil war in Libya in April 2011, the United Nations
authorized an establishment of no-fly-zone. President Obama reported to
Congress, consistent with the WPR, within 48 hours from the commencement
of the military mission, but did not seek for a resolution for its authorization.
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The issue of the WPR emerged as the limit of 60 days for deployment drew
near. Republican House Speaker John Boehner was most vocal in addressing
that President Obama was violating the WPR. President Obama rebutted as
the U.S. force already transferred its leading role and responsibility of the
mission to NATO-led international coalition and the continued participation
by the U.S. force was necessary to provide peace and security in that region.
Senators John Kerry and John McCain, a Democrat and a Republican
respectively, both former presidential candidates, agreed with the President
and proposed a bipartisan resolution for authorizing the continuation of the
mission. This time the Republican Party was screwed up, as the House
Republicans both rejected the similar proposal and another proposal to limit
the funding for the mission. The deployment of the U.S. force continued
without congressional authorization.

The war power debate has continued to favor the President as the new and
grave threat posed by invisible transnational terrorism and other non-state
actors has become visible and homeland security has become important more
than ever, making the WPR look obsolete.
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